within a reasonable radius of the hearing site is suspect, at least.  HLRB v.
Process and Pollution Control 588 F.2d 786 (10th Gir. 1978).  This failure to
call the very witnesses upon whom the government relied denied the administrative
law judge the opportunity to make a very necessary credibility ruling which
would have been especially significant in the instant case.

It appears that the government was intentionally selective in its presentation
insofar as particular witnesses were concerned.  At oral argument, Counsel for
MSHA admitted that Mrs. Theil was not called by MSHA because:

...she would have been an extremely uncooperative witness.
At best she would not have recalled what happened.  At worst
we may have ended up having to ask the judge to declare her a
hostile witness. We had very little in the way of knowing
exactly what she would testify to.  (Oral argument at 30, 31).

Therefore, the government spared the ALJ from the rigors of determining where
the truth may lie, and instead presented a neat, tidy statement purporting to be
Marge Theil's position on this crucial issue.  Accordingly, the question arises
as to whether the judge was given the complete picture.  Since he was not, his
credibility findings are suspect.

Finally, it should be noted that the Per ales Court was in part motivated to
conclude that the written medical reports should be accepted as substantial
evidence because of the extremely large volume of disability claim hearings
conducted.  The Court indicated that amount to be in excess of 20,000 cases per
year.  Obviously, the administrative burden placed upon MSHA as well as this
Commission in no way approaches that volume.

We conclude that many of the well-reasoned factors relied upon by the
Perales Court to insure the "reliability and probative value" of the hearsay
evidence are not to be found in the hearsay evidence at bar.  We find the hearsay
to be weak, equivocal, uncorroborated and therefore suspect,  As such it is
"neither logical nor reasonable" to rely on such evidence as substantial evidence.
See Union Carbide v. NLRB 714 F,2d 657.

We are troubled by other serious lapses and contradictions in this proceeding,
The ALJ found that Mid-Continent had provided "extensive evidence" supporting
its defense that an adequate number of qualified maintenance personnel were
employed at the mine and that Mid-Continent's evidence did establish that the
custom and practice at the Dutch Creek No. 1 mine was to have "only certified
personnel perform occupational tasks which require special qualifications."
5 FMSHRC at 277. However, the ALJ rejected the defense of custom and practice,
In support of that rejection, the ALJ found that declarants Cerise and Theil
both failed to state to MSHA anything about custom and practice at the mine,
5 FMSHRC at 277.

We do not agree with the reasoning of the ALJ and the majority, and would
conclude and find that he erred. The proper occasion to draw an inference from
failure to state something occurs only under very narrow, limited circumstances,

1145tatutory rights.  We have found no record indication supporting the contention ,
